This paper describes and explains the central role of the principle of contractual liberty with the Jesuits of the early modern period. Designed as a diptych, it intends to clarify how the legal and the moral philosophical tradition mutually enriched each other at the threshold of modernity. The 'ius commune' helped the Jesuits in formulating the idea of negative freedom, only for that 'ius commune' to undergo a transformation itself under the influence of the scientific account of contract law that the Jesuits were to develop on its basis. First it will be shown how the Jesuits arrived at a moral problem-solving method capable of freeing man from unduely burdensome obligations before the court of conscience through the application of the law of property and procedure. Secondly, this paper will highlight the turn towards positive freedom through the Jesuits' elaboration of a general doctrine of contract as a mutually accepted promise centered around the notions of liberty, consensualism, and the image of the will as a private legislator.
topsy-turvy 1 . At a certain moment, some went even so far as to proclaim the death of contract 2 . Of late, scholars have responded in a more positive way by unearthing hidden treasures of historical experiences with contract law in order to lay the foundations of a renewed and strengthened general theory of contract. The early modern scholastic experience, in particular, has been assigned the role of being both the cradle and the future of civil and common law contract doctrine 3 . Instead of trying to make sense of present day contract law by resorting to Kantian or utilitarian moral philosophy 4 , we are invited to revisit modern contract doctrine in its original Aristotelian-Thomistic framework. For cut off from what is believed to form its genuine moral philosophical context, present contract law cannot but drift and die 5 . This paper does not seek to resolve the controversy surrounding James Gordley's daring claims 6 . It shares a common fascination, though, for an incredibly vast, widespread and stimulating intellectual and practical treatment of various branches of law by the early modern scholastics, and its Jesuit branch in particular 7 . At the very least, it offers comparative legal historians a view on 1 Compare the well-known analysis of Henry Sumner Maine at the end of the nineteenth century with that of Wolfgang Gaston Friedmann a hundred years on. a system both contemporary and an alternative to legal humanism, Usus modernus pandectarum and protestant natural law, that seeks to adapt traditional legal thought to the challenges of the early modern period by combining sound knowledge of Roman and canon law with philosophical traditions and customary practices. At best, knowledge of scholastic legal theory proves to be indispensable for a meaningful reading of protestant natural lawyers like Grotius 8 . Yet the principal aim of this paper is not to try to map the so-called 'translatio studii'. Rather, it aims to give an autonomous explanation of the flourishing of the principle of contractual freedom (libertas contractuum) 9 with the Jesuit moral theologians of the first half of the seventeenth century, with particular attention paid to Leonardus Lessius (1554 Lessius ( -1623 10 . This contribution has been designed as a diptych. In the second part it will show how the Jesuits developed a general theory of contract and promise centered around liberty, consensualism, and the idea of the individual as a private legislator. Yet the idiosyncracy of their astonishingly liberal contract doctrine can only be explained properly against the background of the early modern theologians' view of human agency and a description of the court before which they intended to judge concrete cases. Providing that much-needed yet often neglected context is the challenge of the first part of this paper.
Neither sub-part of this diptych can reveal its ultimate sense without an eye for the whole.
The politics of (con)science
The voluminous treatises on justice and law (De iustitia et iure), on restitution (De restitutione) and on contracts (De contractibus) of the early modern Jesuits will definitely continue to exercise their magic elusiveness as long as 'law' is exclusively understood in the sense of 'loi'. On the other hand, it is interesting enough to find that no small part of the modern concept of 'law' derives its force as well as its contents from the very treatise on laws and on God as the ultimate lawgiver (De legibus ac Deo legislatore) written by Francisco Suárez (1548-1617). It is in the introduction to this most influential book of Jesuit legal literature that we find a clue as to the political and ecclesiological embeddedness of the early modern theologians' preoccupation with the universe of laws and rights. In light of the growing ambitions of secular state power and their inclination towards Machiavellian reason of state, Suárez proposed a new model of Church-State relationships that shines in sound System der moralischen Notwendigkeit in der Jesuitenscholastik, [Paradeigmata, 21] , Hamburg 2000. This is not to say, however, that the Jesuits' doctrines are a monolithic bloc.
On the life and times of Lenaert Leys (Leonardus Lessius diplomacy. Theologians have a right to engage in civil law, according to Suárez, given that all secular laws, through their legislator (causa proxima), derive from God as from their first cause (causa prima) 11 . In Suárez's natural law account of secular power, political authority is a necessary and hence natural constituent of human life in a community, yet given the concept of nature as Creation, it is also divine in a derivative sense 12 . Political power is not directly ordained by God, though. From his theoretical assumption of a 'state of nature', Suárez neatly demonstrates that authority becomes established through a purely humane and natural process 13 . Only upon the dèmos in its entirety is natural and hence divine power conferred directly. The community then passes on its natural power to a specific authority 14 . Put differently, on account of its derivatively divine nature, positive legislation is potentially binding in conscience, that is provided it is in accordance with the precepts of natural law. Now theologians have a duty to guide man (homo viator) on his earthly pilgrimage back to his Divine origin, which in essence includes advising him about the objective laws that govern his existence, and from which he derives subjective rights as well as duties. So theologians must have a good understanding of civil law and get involved in its elaboration and interpretation. This is not to say that Suárez wants the State to be ruled by the theologians. Such an arrogant claim would have ruined a hitherto fairly diplomatic approach. Instead, secular rulers who take natural law (mastered by the Church's scholars) as the model of their own legislative activities, are promised full support and cover by the Catholic church in trying to maintain their indepedent secular power. Suárez held that a rule of positive law complying 11 with natural precepts was binding in conscience 15 . For it pertains to positive law to embody and specify general natural law principles 16 . To sum up, then, Suárez prudently tried to serve both the interests of the Church and the increasingly absolutist secular rulers 17 . The political philosophy of one of the brightest minds their order ever spawned, sheds light on the Jesuits' commitment to giving natural-law-based advice on all sorts of practical problems to princes and private persons who for the sake of their own soul, and in view of ecclesiastical backing of their power were kindly invited to align their legislative or commercial activity with natural law principles. In both modern and early modern terms, the society of Jesus passed itself off as a body of consultants. Their liability for harmful or wrong advice and the billing of the consultancy were discussed by Lessius accordingly 18 . The dedication of Lessius's De iustitia et iure to archduke Albert and his spouse Isabelle is expressly designed as a mirror-forprinces in which they are recommended to follow the principles of virtue and natural law in their government of the Southern Netherlands 19 . All existing problem-solving tools, ranging from Aristotelian philosophy, over ius commune, to scholastic theology were merged by the Jesuits to find adequate answers to new challenges such as the rise of commercial capitalism, the growing power of the secular state, and the prospering of protestant sects. In this manner, the Jesuits successfully tapped into a Catholic natural law tradition that traced back its origins to the revival of Thomist philosophy in universities across Europe, and with the Dominicans of the Convento San Estebán in Salamanca in particular, where Francisco de Vitoria (1486-1546) and Domingo de Soto (1495-1560) had already tried to give a natural-law-based answer to the challenges facing them in light of the economic, political, and human turmoil following the discovery of the Americas. across Europe had been taking the wind out of the Church's sails, indeed, by gradually adopting its principles of success, thus nibbling away at the Church's share in the market for litigation. As regards contract law, for instance, secular courts had almost universally adopted the original canon law recognition of the binding nature of naked pacts 34 . However, if states could conquer territories, the Church could conquer souls and consciences, irrespective of the countries they were dwelling in. By attributing to these souls inalienable rights by birth, and in making these natural rights-endowed subjects obey the rules of natural law, the Church would be able to attack positive legislation from within, with conscience as its battleground and the Jesuits serving as its 'storm troopers'. Not without reason have historians made the case for re-naming Catholicism in the period going from the Council of Trent until the end of the Ancien Régime as 'confessional Catholicism' 35 . For the main business of the Church, certainly for its storm troopers, would become the court of conscience. For a correct understanding of conscience in its early modern Catholic and juridical conception, it is vital to reflect upon its Latin designation as a forum or a tribunal, that is a real court: forum poenitentiale, forum internum, forum sacramentale, forum conscientiae. Significant of this turn towards conscience as a distinct field of jurisdiction obeying its own system of laws is the appearance of a new literary genre reminiscent of the Differentiae utriusque iuris that were in vogue in the heydays of the Medieval ius commune: the Differentiae inter utrumque forum, iudiciale videlicet et conscientiae. As one of its authors the Carthusian Juan de Valero (1550-1625) has it 36 : 'A judge in [either a secular or an ecclesiastical external] court has no legitimate jurisdiction beyond his own territory. A parish priest, on the contrary, can confess his flocks and absolve them wherever on earth he is'. The omnipresent and global character of this re-fashioned court of conscience could hardly be better described.
As to its working, the self-accusation or rather the scruples of the penitent -stirred by pastoral sermons and fraternal admonition, of course -are indispensable. The penitent, at once plaintiff and defendant, is assisted by a priest who can act as both lawyer and God's substitute judge. Yet however paradoxical this may seem, the court of conscience was primarily conceived of as a place of relief and comfort. As the proverb ran, a confessor was expected to be a lion in the pulpit and a lamb in the confessional box 37 . Juan de Valero warns us that 'the tribunal or court of conscience has a double role. On the one hand, it concerns the sacrament of penance. On the other hand, and regardless of the sacrament of penance, it is aimed at easing the soul by relieving it from scruples and obligations'
38 . This is the way, indeed, in which from the outset theologians had conceived of the function of the court of conscience. An author himself of a treatise De contractibus that would prove to be very influential on the Salamancan tradition, Jean Gerson (1363-1429), had already insisted in his Doctrina contra nimis strictam et scrupulosam conscientiam on the need to stop the spread of doubts of conscience that risked to turn into a most pestiferous and counter-productive sense of moral defeatism 39 . Therefore, it should not come as a surprise to find that the scholastics made a sharp distinction themselves between precepts (praeceptum) and counsels (consilium), removing the latter from the sphere of obligations that are enforceable in the court of conscience 40 . The forum internum only pretended to be a place where rights and obligations deriving from natural precepts could be reinforced. It needs to be stressed, too, that Jesuits like Lessius neatly separated natural law from divine law, considering the latter as a mere instance of positive law. Contrary to divine law, natural law was thought to be based not on divine revelation, but on human nature and the nature of things. Lessius . To be sure, the theologians fully recognized that moral debt (debitum morale seu debitum ex honestate) also brings about a natural obligation, but the only natural obligation they deemed enforceable in the court of conscience was the natural obligation ensuing from natural law (debitum ex iure naturali) 43 . The court of conscience was not only the place where law rather than morality was enforced. In addition to the sanctions it imposed in the hereafter on the infringement of natural law precepts by labelling them as mortal or venial sins, the inner court also passed judgments that had consequences hic et nunc on earth. Of course, the theologians acknowledged that the regulation of patrimonial rights was first and foremost a matter of civil law. But restitution and the establishment of equilibrium between assets valuable in money definitely formed an integral part of their job as confessors too 44 . For if restitution was possible, no sin could be forgiven unless the balance upset between people and their goods was restored 45 . Still more symptomatic of the real impact of sentences pronounced in the court of conscience are the legal remedies before the external courts that follow from them. Juan de Valero affirms that any infringement on the natural law brings about a sanction Unde eius rectitudo, supposita existentia naturae humanae, non pendet ex aliqua libera ordinatione Dei vel hominis, sed ex ipsa rerum natura'. 42 hic et nunc in the forum contentiosum. Any time a person does not obey the natural law, for instance by not observing his duty to make restitution, an action or exception lies in the external court to the party who is by nature entitled to that person's performance. In the ecclesiastical court, he can have recourse to evangelic denunciation (denuntiatio evangelica) and to the judge's office (officium iudicis) 46 . Better still, he can defend himself at any time with an exception of bad faith (exceptio malae fidei) against a plaintiff who has been sentenced in the court of conscience. This holds true before the secular external courts, too, given that a secular judge is supposed to recognize all exceptions grounded in canon law equity 47 .
Conscious self-ownership
Valero may well have been a good guide in marking the contours of the tribunal of conscience, he is not, however, the best exemplar. Should we wish to find the ultimate grounds for the birth of freedom of contract at the outset of the seventeenth century. After all, that remains a distinctly Jesuit affair. Mindful of man's status as a natural being created in the image of God and hence endowed with the divine-like capacities of reason and will, they focussed on man's ability to have governing power and authority over both other persons and things capable of being subjected to him as man's most fundamental right. They called this distinctly human power dominium, which only in a limited sense can be translated by 'ownership' (dominium proprietatis), since it also includes political or jurisdictional power (dominium iurisdictionis) 48 . Still, in defining dominium as a real right entailing the most perfect use and disposition over a thing within the limits set by the law, Lessius came very close to our modern definition of ownership 49 51 . An ambition of the Jesuits that was not marginal would prove to be the stimulation of industry and zeal inside as well as outside the classroom, indeed, through the incentive of honour and fame; and it is small wonder that theologians like Lessius put liability for harm to immaterial rights such as the right to good reputation on a par with harm to material rights, both requiring a redress as a matter of commutative justice 52 . There is a strong case to be made, too, for the Jesuits' liberation of the spirit of commercial capitalism, again on the basis of their astonishing willingness to reward a hard-working businessman's prudence and industry 53 . Typically, Lessius does not recognize that the political community has a right as a matter of commutative justice to make a businessman sell certain goods for the sake of the common good, even though criminal law may impose sanctions on the acquisition of an excessively monopolistic position ensuing from the businessman's legitimately performed industry 54 . Lessius's argumentation is that a dominus has an absolute and sacrosanct property right over his goods. It is the very sign of his ownership 50 57 . The sole comparison with Valero's absolute prohibition on the devastation and unlimited use of privately owned goods in the court of conscience, illustrated exactly on the basis of the case of an industriously created monopoly, suffices to highlight the exceptionally liberal views the Jesuit moral theologians took 58 . The Jesuits not only held that man has a strong right of property over his goods. The mainstay of their liberalism was founded upon the assumption that human will is the owner of its very actions (voluntas domina suorum actuum) 59 -a key premise they had insisted on if only to enable them to refute the Dominicans and the Lutherans in the dogmatic controversy on the interaction between grace and free will in the process of justification 60 . Given that they considered freedom of action to be a right 'possessed' by man's free will, the Jesuits would now be able to apply a key controversy within the law of property to the question of human agency and conduct in general. What we are witnessing here, is a masterly example of the reception of legal reasoning into moral theology, which eventually would prove to be not entirely without consequences for the subsequent transformation of law itself. The legal problem at issue concerns your good faith, and hence lawful prescription, when you continue to possess a thing even if doubts have arisen as to the lawfulness of your ownership of this thing. In the footsteps of the utmost influential Spanish canonist Diego de Covarruvias y Leyva (1512-1577), yet contrary to Domingo de Soto and Adrian of Utrecht (1459-1523), Lessius affirms that even in doubt you still have enough good faith to lawfully continue your possession of a thing initially acquired in good faith. In producing reasonable arguments 55 Cf. Lessius for his view, Lessius quotes the maxim that in doubt the position of the possessor is the stronger (in pari dubio melior est conditio possidentis quam non possidentis) 61 . It would be no exaggeration to claim that the vicissitudes of this rule converge with the history of Jesuit moral philosophy itself. In the mid-seventeenth century we find the Spanish Jesuit Antonio Perez (1599-1649) claiming, indeed, that the 'melior est conditio possidentis-rule' of ius commune property law has been the singular cornerstone on which the whole building of Jesuit moral theology had been established 62 . The origins of this rule can be traced back from canon law through to the Corpus Iustinianeum. In his rules of law Pope Boniface VIII transferred the Digest principle 'melior est conditio possidentis' into a procedural context, where it came to mean that the defendant was given the benefit of the doubt: 'in pari delicto vel causa potior est conditio possidentis'
63 . The canon lawyer Martín de Azpilcueta's (1493-1586) endorsement of these ius commune principles and its transposition into the context of human agency proved sufficiently authoritative for the Jesuits to adopt and further elaborate on them 64 . But how far was this rule of property law to be extended into the realm of human agency? Suárez thought it could be applied to all doubts of law (dubium iuris), but not generally speaking to doubts of fact (dubium facti). In 1577 Bartolomé de Medina had brought about a revolution in moral theology by stating that in doubt, a probable opinion could be followed even if other opinions were more probable -an opinion was deemed probable if it was backed either by sound argument or good authority 65 . This theory, known as 'probabilism', radically departed from traditional 'probabilioristic' or 'tutioristic' doctrine which held that in doubt, for the sake of our soul the safer opinion had to be followed, namely that a certain obligation existed 66 . Not only had tutiorism been the traditional Catholic doctrine to deal with moral uncertainty, it continued to be standard moral decision-making theory in Protestant circles, 61 It is not difficult to see the utmost liberalistic turn implied in this generalized combination of the 'melior est conditio possidentis-rule' with the idea of freedom as a basic good possessed by human will. What is more, there is clear evidence that the Jesuits consciously favoured this liberalistic policy in the court of conscience. As is pointed out by Antonio Perez, the Jesuits deliberately took the view that in doubt you are still in possession of your liberty (dubitans est possessor suae libertatis), since they actively sought to promote freedom of action and the relief of too many burdensome obligations (quia favent libertati operandi et ab innumeris obligationibus homines liberant) 74 . Hence it is not surprising to find Lessius applying the maxim of liberalism par excellence (everything not explicitly forbidden, is allowed) to solve particular cases of conscience 75 . Any law pretending to limit man's original freedom should convincingly prove its right, for the onus of proof lies with the plaintiff. A law is comparable to a plaintiff, indeed, and man as a defendant remains in his original state of freedom until the existence of obligation is proved beyond doubt 76 . With regard to the natural law obligation to make restitution, for example, a man cannot be bound by any legal obligation to 'negatively' prevent someone else from incurring damage absent his own fault or involvement unless such an obligation derives from his social position or if he has promised to do so by contract (ex officio aut contractu) 77 . Consequently, you are not bound in the court of conscience to run to the rescue of someone who is drowning as a matter of justice, although you might consider it to be an unbinding, moral obligation. To be sure, injustice and harm to the rights of other people can ensue from 'positive' actions. In that event, an obligation valet in materia iustitiae, sed etiam conscientiae. Ratio est, quia in hac homo habet ius certum possessionis quoad suam libertatem; lex vero jus dubium obligationis. Ergo homo non debet deturbari a sua possessione, nisi oppositum efficaciter probetur. Porro tunc libertas hominis censetur esse in possessione, quando dubium est de obligatione contracta, secus, quando dubium est de obligationis contractae satisfactione seu exemptione'. 74 in alterius commodum non impendo, si ad id ex officio, aut contractu non tenear, nihil proprium illius, nihil ipsi ex iustitia debitum aufero: alioquin, si quando alius mea opera indiget, tenerer ex iustitia eam non omittere, non possem pro opera petita pretium exigere, quod est absurdum. Secundo, quia durissimum esset, omnes homines esse obligatos ex iustitia, et cum obligatione restitutionis ad praestandam mutuam operam, quando damnum timetur, cum ad finem societatis humanae sufficiat obligatio misericordiae et charitatis'.
to make restitution and repair the damage caused to someone else's patrimony does arise as matter of natural law. Apart, though, from cases of unjust enrichment through your wittingly or unknowingly possessing another's good (ratione rei acceptae), or the unjust and often criminal acquiring of a thing through theft, or murder, for example (ratione iniustae acceptionis), an obligation for you to make restitution can only arise through your freely conferring upon another by contract the right to claim a performance from you (ex contractu).
From ius commune to libertas contractuum
Being the sovereign owner of its choices and courses of action, will acts as a person's private lawgiver which is in a position to bind itself through a contract as though contract were a personally issued law. The consequences of the Jesuits' basic and explicit treatment of contract as an act of private legislation -a couple living together ever since Dig. 50,17,23, recognized by Boniface VIII in VI 5,13,85, thought to be married by Domat, and enjoying its offspring in art. 1134 of the French Civil Code -will become apparent mostly with regard to the formation and the interpretation of contracts 78 . However, we need to deal first with the 'scholastic' nature of early modern Jesuit contract doctrine, and the right as well as false conclusions often unconsciously drawn from this. Scholasticism is often deemed to imply an unduely high esteem for authoritative texts and professors. But did that impede the early modern scholastics from establishing the consensualist principle of freedom of contract? A key principle of the scholastic method consists in defining basic concepts and highlighting a priori assumptions before tackling the theoretical question or the practical case at hand. It requires sufficient demonstration, too, of a certain acquaintance with past scholarship before starting and pretending to know everything much better. In fact, that is what we find Lessius doing in chapter seventeen of his book on the virtue of justice (de contractibus in genere), before he launches his own and proper view of contract as promise in the subsequent chapter (de promissione et donatione).
In sketching the established ius commune teachings on contract, Lessius already points out some of the shortcomings in the Roman and medieval account of contract law compared with his own natural law doctrine. Although he quotes Labeo's time-honoured definition of contract as synallagma or 78 On the Roman and medieval origins of the notion that a contract takes the place of law for the parties who make it, as well as Domat's programmatic restatement of it, see I. Birocchi, Notazioni sul contratto, Quaderni fiorentini per la storia del pensiero giuridico moderno, 19 (1990), p. 637-659. mutual obligation 79 , Lessius slightly modifies the formula in calling contract merely an external signal of practical significance which produces an obligation for both parties to the contract on account of their mutual consent 80 . Next, by referring to C. 4,21,16 he opens up the definition to the effect that it also includes unilateral contracts, like donation, only to finish by saying that, personally, he uses 'contract' as a synonym to 'pact' 81 : 'We understand contract in the widest of senses, that is as a pact, so that it also encompasses gratuitous contracts, which we should consider as a kind of semi-contract'. As such, any pact, defined by Lessius as a mutually accepted expression and coincidence of wills, that is a conventio in the Roman sense of the word in which the element of acceptance is underligned 82 , is to be considered enforceable. At which point Lessius stresses the need for mutual acceptance of the externally expressed wills 83 : 'Even though a donation or promise are mutually willed, these wills do not constitute a pact in essence unless they are mutually accepted by their addressee. For only through accept ance do they change into a pact'. Otherwise we are not dealing with a pact in Lessius's sense, but rather with an unbinding 'conventio' or 'pactum' in the Roman sense of the word. It is precisely his stressing the need for acceptance along with the offer to get a binding contract, which makes Lessius a unique harbinger of a fundamental principle of present day contract doctrine 84 . Yet despite the glimpses of innovation surprising us right from the outset, the traditional Roman categories of enforceable contracts, and the Medieval doctrine of the vestimenta pactorum are reviewed first. Lessius reduces the 'clothes reinforcing a naked pact' to just six categories: unilateral performance (interventus rei), oral solemnities (verba), written solemnities (litterae), a name (nomen), addition to an enforceable contract (cohaerentia cum contractu), and oath (iuramentum) 85 . The points at which ius commune deviates from natural law doctrine are systematically indicated, then. Lessius insists on the enforceability of innominate contracts as a matter of natural law, for instance, despite the civilian requirement of either unilateral performance or the addition of another vestimentum 86 . In expounding his doctrine of the vices of the will, Lessius makes a huge effort to demonstrate that from a natural law point of view, the distinction between the contractus bonae fidei and the contractus stricti iuris concerning mistake does not make sense 87 . As common late scholastic doctrine held, the court of conscience was explicitly conceived of as the court of equity (forum aequitatis) which tried to get rid of the subtleties introduced by Roman civil law precisely through generalizing the bona fides requirement. In this manner, Lessius tried to introduce a general regime of relative nullity ensuing from mistake and deceit (error / dolus), contrary to the usual civil law regime which he summarizes as follows 88 : 'The doctors of law make a distinction between contractus bonae fidei and contractus stricti iuris. If deceit lies at the basis of the former, they are said to be void. The latter remain valid despite the underlying deceit and can still produce an action in the external court. This action can be resisted, however, by means of an exception of deceit'. Lessius tried to get both regimes closer to one another as follows. In the case of a bona fides contract, he argues, mistake which has given rise to the contract results not in absolute but rather in relative nullity in favour of the mistaken party. Through a reinterpretation of Dig. 4,3,7 and C. 8,38,5, Lessius seeks to demonstrate that Roman law itself would not consider a contractus bonae fidei to be absolutely void but rather void in favour of the mistaken party 89 . He criticizes Jean Feu, Jean Faure and Pierre de Belleperche for having intended to blur the distinction between the two regimes, too, but without having produced a sufficiently appropriate and corresponding argumentation. At the same time, Lessius seeks to demonstrate that pretorian Roman law, on account of equity, had already recognized that in a contractus stricti iuris an action of rescission lies with the deceived party 90 . To conclude, Lessius claims that there is a general regime of relative nullity, implying that the deceived party has the ability to rescind the contract at his own will, whereas no new consent of the fraudulent party is needed in the event the deceived party wants the contract to remain valid. The final motivating factor behind this advocacy for an equal treatment of the formerly distinguished types of contract is that the common good (bonum commune) demands it. For along these new lines a contract is still binding, in case the mistaken party disclaims his right to nullify the contract, for instance because he actually benefits from it. In this way, the legal system could frustrate the attempts made by unscrupulous gamblers who first by fraudulent means entice the other party into a contract only to defend themselves against the action of the winner upon losing the game by claiming that the contract was void. This formed a massive problem in his time, as Lessius explains further on in a chapter on gambling and contracts of chance 91 . Still another, obvious discrepancy between Roman law, canon law, statutory law and natural law regards the question whether a 'nude pact' is binding. By the time Lessius was writing his treatise, this question had actually been settled. In practice, all courts recognized the enforceability of naked promises, and by the mid-sixteenth century scholars like Ulrich Zasius (1461-1535), Matthias van Wesenbeke (1531-1586), and Charles Dumoulin (1500-1566) had managed to re-interpret Roman law so as to make it compatible with actual practice (pacta quantumcumque nuda sunt servanda), despite the resistance of authoritative humanists like Andreas Alciato (1492-1550) and François Connan (1508-1551). It is all the more significant of Lessius's scholastic attitude, then, that he faithfully repeates the ius commune principle that according to civil law naked pacts are not binding, although he insists on its binding character as a matter of natural and canon law. Nevertheless he makes sure to quote the usual rationale behind the ius commune principle of nonenforceability in order to demonstrate that original Roman law is not wholly at variance with the natural law regime: traditional Roman law does not resist naked pacts, but merely refuses to assist them, lest the judicial system is overloaded and the promisor has only a limited right to revoke his promise 92 . He further points out the extraordinary treatment of the pacta legitima, and the natural obligations that in Roman law were nonetheless deemed to ensue from a naked pact. From a methodological point of view, this is interesting. Lessius's need to show here as elsewhere that Roman law is not going against natural law principles attests to the theoretical authority the Corpus Iustinianeum still enjoyed with the early modern theologians. On the other hand, Lessius, unlike the civilians, does not feel the need to prove at any cost that Roman dedit, et ita iure praetorio etiam hic contractus est simili modo invalidus. Aequitas enim postulat ut possit rescindi'. 91 Lessius, De iustitia et iure, 2,26,2,11. 92 Lessius, De iustitia et iure, 2,17,4,21, and 2,19,3,26. law is entirely in accordance with contemporary practice and other normative sources like canon or natural law. What is more, Lessius occasionally dismisses Roman law as an authoritative source of positive law altogether 93 : 'Laws and customs differ from place to place. Nowhere is the law of the Code or the Digest preserved'. In a similar vein, Lessius's master Francisco Suárez had already relegated Roman law to academia, denying it to have any normative value as positive law outside the territories under immediate control by the Pope or the Holy German Emperor. He was not even willing any more to consider it to be a useful 'law of last-resort' in Spain and Portugal, contrary to what Antonio Gomez (1501-1562) had envisaged in his commentary on the Leyes de Toro 94 . In a certain sense, then, it is not entirely mistaken to call the late scholastic movement a critique of the ius commune 95 , although one should not turn a blind eye to the ubiquitous presence of Roman, let alone canon law, as both an analytical tool and a model legal system in the Jesuits' manuals on justice and law. The scope of their argument was different, however, as is testified by the Spanish Jesuit Pedro de Oñate (1567-1646) in one of the opening chapters of his volume on general contract doctrine 96 : 'A vast number of irritating and useless disputes and lawsuits have been removed thanks to the conformity of natural law, canon law and Iberian law with regard to the enforceability of naked pacts. In the most sensible way, liberty has been restored to the contracting parties, so that whenever they want to enter into whatsoever a contract in whatever way, their freely made agreement will be enforced before any court they want'. Liberty, again.
Conditional consensualism
Departing from the civil law tradition, the moral theological approach of contract law would radicalize the consensualist approach championed by canon law 97 . Equating the court of conscience with the court of truth, the theologians would not even require the explicit expression of 'causa' as a necessary element for a naked pact to become enforceable 98 In addition to I. Birocchi's reference work Causa e categoria generale del contratto, a lot of interesting contributions on the history of the doctrine of 'causa' from Antiquity to present of the reason why a promise was made (causa) was needed in the ecclesiastical court, but to remove a presumption of involuntariness or lack of seriousness, according to Lessius 99 . Yet, as a rule, presumptions are not to be taken into consideration in the court of conscience 100 . Before the court of conscience, then, the sole source of obligation is mutual consent 101 : 'However naked the contract, if it is freely and spontaneously entered into by parties with the capacity to contract, then it entails a natural obligation in the court of conscience. Consequently, you cannot rescind the contract unless the other party agrees, or unless relative or absolute nullity of the contract follows from positive law'.
Interestingly enough, the Jesuits recognize that freedom of contract in the court of conscience can be limited by formal conditions (certae formulae et conditiones) decreed by positive, secular as well as ecclesiastical authorities. After the contractual conferring of original dominium iurisdictionis upon the political authorities, they do have the power to limit contractual freedom, indeed, for the sake of protection of a particular group of people, or the common good, or the spiritual well-being in a Catholic society, just as the contracting parties themselves have the power to make conditions to their agreement 102 . These conditions imposed by positive law first and foremost concern the formalities of contract. As Suárez remarks, these laws inducing the nullity of a contract (leges irritatoriae) do entail an obligation in the court of conscience, indeed 103 : 'If you enter into a contract which is void according to human law, then you are ipso facto held in conscience not to retain the good any more, or to give up your right to performance, or to abstain from any other effect the contract would have entailed absent nullity'. However, these sanctions imposed by positive law and mostly geared towards the protection of a particularly weak group of persons can be lifted by the protected party itself, through an oath, for example 104 . And one could wonder from the following discussion about testamentary succession whether formal conditions imposed by human law ultimately do matter at all before the court of conscience.
Is it lawful for a beneficiary of a testate succession that fails to meet the formal requirements to retain the testator's property instead of rendering it to the inheritor ab intestato? In fact, it was commonly acknowledged in Lessius's time that the absence of the normally required solemnities would not affect the natural obligations ensuing from a testament ad piam causam. Even before the external, ecclesiastical court, formalities had already been reduced to a minimum by Pope Alexander III -an intervention Lessius defends on account of the indirect secular power of the Church 105 . The crux of the debate, however, was the question of whether testaments ad causam non piam could also produce a natural law obligation. Put differently, whether a general principle of non-formality in testamentary dispositions existed in the court of conscience? Diego de Covarruvias y Leyva had taken the view that a purely informal testament could only create a natural obligation in an improper sense, that is, as a matter of morality (ex honestate). As a consequence, the testate possessor could not defend himself against the claims of the heirsat-law, not even in the court of conscience, since a valid contract able to confer a right on the inheritance had never existed. Re-analyzing canon law by means of the equity-principle and the teleological interpretation method, however, Lessius rejected Covarruvias's view. The solemnities had merely been introduced as a means of proof, and not as a means of validity: consequently, a purely informal testament does obligate as a matter of natural law and hence produces a natural obligation in its proper sense (ex iustitia), according to Lessius, meaning that it does confer a right on the testate possessor. Therefore, the latter could claim and retain the inheritance before the court 103 Suárez, De legibus, lib. 3, cap. 22, num. 9, p. 264: 'Nam qui fecit contractum jure humano irritum, ipso facto conscientia tenetur vel rem apud se non retinere, vel alium non obligare, vel denique non uti illo contractu ad alios effectus quos haberet si irritus non fuisset'. 104 As Lessius notes, this is a very tricky question, however, if only because it is difficult to determine whether a condition has been imposed for the sake of a particular group of persons ('droit impératif') or for the political community as a whole ('droit impératif d'ordre public'), see Lessius of conscience, though in theory he could not in a secular court. Even if doubts would arise as to the true will of the testator after the testament had been executed, the testate inheritor would keep his right of retention on account of the 'melior est conditio possidentis-rule' 106 . To explain the distinction between the different courts, Lessius expressly draws a parallel with naked pacts here. They too confer a right. They are not merely binding on the grounds of honesty, despite the reluctance of Roman law to protect them with an action. Again, Lessius seeks to demonstrate that despite its divergence from natural law, the ius civile regime had had legitimate grounds (iustae causae) to require formalities. Roman law had rightly envisaged the relief of the courts, the damming up of fraud and manipulation, and the protection of the family, who by the mere loss of the life of their relative had already been struck with enough sorrow 107 . However, the ultimate intention of the lawgiver had been to protect the will of the testator by introducing a presumption of invol untariness in the event solemnities were lacking. If the will of the testator could be derived from another source, then, the legislator could not have meant to miss the aim of the law in order to safeguard the formal means. That would go pretty much against reason, as Lessius tries to prove amongst other things by quoting from the Letters of one of the luminaries of classical literature, Pliny the Younger (61-113) 108 . Lessius is hesitant, however, to approve of an extension of the principle of informality to all kinds of contracts, elections, or appointments 109 . Only if the formalities are introduced purely as a means of proof does he agree on that 110 : 'It is more in line with the law to say that those acts and contracts that lack the solemnities required by the law under penalty of absolute nullity, do not entail a natural obligation, unless the law indicates elsewhere that the solemnity in case is only required as a matter of proof in the court, as is the case with testamentary succession'.
All in all, Lessius recognizes the power of positive law to modify the natural freedom of contract, although he does not omit to state elsewhere that custom often supersedes the will of the legislator, notably with regard to formal requirements in contract law 111 . It should not be forgotten, however, that in Suarezian and Lessian political thought, human authority itself is derived from a free, contractual transfer in the state of nature of the sovereignty and liberty originally resting with the entire community (see my article mentioned in note 17). Incidentally, the very contractual relationship between the prince and his people is determined by certain 'conditions' that were stipulated in the political compact, itself described by Lessius in terms of an employment contract 112 .
Subjective will as the measure of all things
Apart from the positive conditions that can surround a contract on account of the will of the parties themselves or through the application of human law, a contract is also bound by conditions that automatically or implicitly follow from its very natural law definition. Accordingly, these implied or tacit conditions (tacitae conditiones) immediately bear upon the volitional and consensualist nature of contract. Given that contractual obligation fundamentally derives from the will, any factor vitiating the voluntariness of the will is deemed to suspend or annul the validity of contract completely. No contract is binding, for example, if it amounts to a fictitious contract in which despite of his external consent, a party to the contract did not internally consent to make a binding promise, but rather to enter into an informal agreement. In this case, the aggrieved party cannot claim performance by virtue of the contract, since, by definition, the contract did not come into existence at all. He is entitled, however, to demand damages by virtue of a wrongful act 113 . More importantly, 'according to the law of nations every dissoluble contract contains the tacit condition that a contracting party is bound to the contract unless he finds himself to have been so seriously deceived, that this mistake (error) has been the ultimate ground (causa) for him to enter into this contract' 114 . As a result, the doctrine of error is directly related to the concept of tacitly implied conditions in a contract. Given that personal intent is the measure of contractual obligation, and that you cannot intend anything that is unknown to you, you are not deemed to be bound in a situation in which you would not have wished yourself to be bound had you had full knowledge of that situation. Repeating a common maxim, Lessius holds that the will cannot be deemed to intend what it does not know 115 . For the sake of industriousness and economic prosperity, the Jesuits were eager to add to this that only invincible mistake or ignorance could entail the unenforceability of a contract
116 . Yet the basic tenet in their analysis of contractual obligation remained that you are not bound to what you could not have known. The Portuguese Jesuit Manuel de Sá (1528-1596) leaves no doubt about it: 'Everything you did not intend, falls outside the scope of obligation, even if this obligation was strengthened by an oath. If I say 'everything' I mean all you would have excluded from the obligation had you been able to think about it' 117 . Elaborating on the contract-as-private-law metaphor, Lessius maintains that a 'a law which has been constituted absolutely is not binding in those cases which the legislator explicitly or implicitly excluded; and given that a promise is a kind of private law you impose upon yourself, it will not bind in those cases which the promisor can be deemed to have excluded explicitly or implicitly according to the interpretation of prudent men' 118 . What is more, from the perspective of implied conditions the doctrine of changed circumstances and the doctrine of error are but two sides of the same picture. In both cases, the decisive reason for entering into a contract is a lack of knowledge of a certain circumstance (causa) beyond inexcusable ignorance. It does not matter from the point of view of will whether the causational circumstance you ignore, already exists before you enter into the contract (causa praecedens ignorata), or only supervenes once you have concluded the contract (causa superveniens ignorata): in both cases your will would have taken another course of action under the assumption of full knowledge. As Thomas Sánchez remarks with regard to a prenuptial agreement 119 : 'an engagement to marry implies the following tacit condition: if things remain the same, that is, unless a new circumstance supervenes or a preceding circumstance comes to light which, as a cause to the contract, is legitimately acknowledged to constitute a ground for rescission'. Lessius, who regularly transferred ideas from Sánchez's doctrine on marriage to general contract doctrine, defends the relative nullity ensuing from mistake by making reference to the principle of changed circumstances 120 : 'If such things would happen after the conclusion of contract, you would not be obliged to perform any more, since circumstances have notably changed. Consequently, you will neither be obliged to perform any more if such things that were already hidden from the outset come to light only during the contract. For it makes no difference whether something happens just now, is brought to light right now, or only comes to be known now'. There is no doubting the interconnectedness of the doctrine of changed circumstances and the doctrine of error in the eyes of the early modern scholastics, then.
Instead of giving a comprehensive overview of all circumstances in which the early modern scholastics allowed for changed circumstances, two general remarks and two typical examples should suffice here. First, Oñate later claimed the principle of changed circumstances to be a universal principle of contract law (regula semper universalis) based on equity and the idea of contractual obligation as a circum stances equity is to be applied to the laws and constitutions of the political authorities, so will it be equitable to apply equity to the promises made by private persons. For promises are like laws which private persons impose upon themselves'. The early modern theologians did claim, indeed, that in the court of conscience a rule of positive law could be abrogated on account of its incompatibility with changed circumstances. A legal price, for instance, could be ignored without danger for the soul if it was blatantly out of touch with market reality, although the political authorities were given the benefit of the doubt 122 . Secondly, just as need or necessity (necessitas) could sometimes overthrow the state of private ownership established through the political compact only to re-install the state of nature wherein goods were collectively owned, it could also overrule a contract between private individuals. Lessius acknowledges, for instance, that a lender has a right to claim back his goods before the loan for use contract (commodatum) expires, in case it become indispensable (necessaria) to him again and he has an urgent need (egestas) of getting his property back, for instance because his wife is dying 123 . In Lessius's view, the borrower is supposed to have sufficient knowledge about the tacit condition of changed circumstances underlying any contract. Furthermore, he could have protected himself against it through adding a special clause to the contract. The same holds true for a tenant, who always runs the risk of being chased in the event the landlord suddenly needs the house for his own 'survival', although once more it is possible for the parties to exclude the principle of changed circumstances prior to their agreement 124 .
Deifying the private legislator
By definition, a further natural element of contract is mutual or reciprocal consensus. Accordingly, the early modern theologians discussed yet another condition tacitly implied in any binding contract: acceptance. Lessius maintains since upon pronouncing his promise a promisor would have been immediately bound forever. Now this would have run counter to Lessius's and Sánchez's view that a promise was like an act of private legislation 129 : 'Every absolute and sovereign superior who induces an obligation through law can revoke this law ad libitum to impede its obligatory force to take effect. Now man freely imposes an obligation upon himself through promise. Accordingly, he can freely revoke his self-imposed obligation as long as he is absolutely sovereign, that is, as long as the promisee has not accepted'.
Equally typical of Lessius's concern to limit the room for burdensome obligations is his insisting, once more against Molina, on the requirement of the exteriorization of an offer in order for it to become binding. A parallel could be drawn here with the requirement of sufficient promulgation for any law to become effective, especially in Suárez theory of law, just as acceptance or actual reception of the law in a particular region had also been considered indispensable for a law's validity. Lessius did not believe that an uncommunicated unilateral promise could entail a natural obligation, just as he did not accept the validity of a rule of positive law in a region where it had not been received in practice 130 . Locked up in our brains, a promise regarding a gratuitous or onerous act towards another human being cannot possibly bring forward any natural obligation on either side. Lessius thinks only an exterior act, namely speech or another external sign, is able to effectuate the interior intent which it signifies 131 : 'external signs are not only required to indicate your will to donate to the promisee, but for the very donation and promise to come into existence altogether'. Or to put it in the terms of Ferdinand De Saussure, signifier and signified are mutually dependent on each other with regard to their existence (see Addendum 1). Sánchez would acknowledge that you can lose ownership over a good through the sole internal act of not willing to own it any more, but that the conferring of your right on another person necessarily requires a moment of communication, given that contracts entail obligation in a way proper to man (more humano) and not to the angels or God
132
. As to the extent of the obligation thus brought about by an exteriorized and accepted promise, Lessius would think it to be determined by objective criteria of justice (omnis obligatio contractuum est obligatio iustitiae) 133 . As a consequence, every (serious) promise entailed an obligation in the court of conscience under pain of mortal sin. Promises merely made for the sake of showing your benevolence or loyalty, however, merely bound as a matter of morality and on the pain of venial sin. Again, Lessius's juridical analysis of the binding force of serious promises in the court of conscience as a matter of justice was not obvious. Moral theologians up to Cajetan had claimed that promises were merely binding before the court of conscience on account of morality (ex honestate) and on pain of venial sin. Others, like Molina, had argued that the extent of obligation depended on the will of the promisor: if he wanted to be bound on account of justice, he could, but he could also merely want to be bound morally and not legally, even in serious affairs. Within the context of a serious, exteriorized and accepted promise, however, Lessius claimed that a universal obligation on account of justice existed 134 : 'A promise does not merely affirm your willingness to give or to do something, but to commit and bind yourself towards somebody, and hence confer upon him a right to enforcement. Therefore we say that promise creates debt'. He wanted this rule to apply to contracts in general, regardless of their onerous or lucrative nature.
Symptomatic of the liveliness of this discussion within the Jesuit order, is Pedro de Oñate's attempt to revive Molina's idea that the extent of obligation should ultimately depend on the will of the promisor. A look at his argumentation reveals the basic preoccupation shared by all early modern Jesuits, however, regardless of the solution they ultimately considered as the best means of guaranteeing it: freedom. Pace Sánchez and Lessius, Oñate holds against them that the extent of obligation should be determined by the promisor himself 135 . If he were to be in doubt about his own original intention to be bound either by virtue of justice or by virtue of honesty, then we should give him the benefit of the doubt. On account of the 'lex dubia non obligatrule' a promisor doubting about his intention, and hence about the law he imposed upon himself as a private legislator, should be absolved from the heavier obligation. In line with the 'id quod actum est-principle' of Roman law (Dig. 50,17,34), however, the act of promising itself should be presumed to have taken place. In the event knowledge about the intention of the promisor in performing this action is lacking, the extent of obligation should be derived from his declarations, regional customs, or presumptions in respective order of hierarchy. Oñate criticizes Lessius and Sánchez for having stated, presumably, that contracts are binding as a matter of justice in grave matters and as a matter of morality in less serious affairs -a rule he deems far too strict and absolutely hateful. Instead, he argues that you are bound by virtue of contract only if you want to, at the moment you want to, and only to the extent you want to be bound (nemo ex contractu se obligat nisi qui vult et quando vult et quantum vult). He declares this to be the basic principle underlying the whole of contract doctrine (cardo et basis totius materiae contractuum) 136 . It remains to be seen whether Oñate's view is indeed that much different from his earlier colleagues, but it is all the more telling about how far he wanted to go in order to stress the principle of contractual liberty that he showed himself willing to create an apparent opposition with his predecessors. It is true, however, that, although we have seen Lessius and Sánchez stress the need to anchor contractual obligation in the will of the promisor, too, it is Oñate who evokes at greatest length the philosophical reasons behind it.
For one thing, he affirms, of course, that you can bind yourself as a matter of justice. Starting from a well-known principle of Roman property law, Oñate holds that not only is everybody the moderator and arbiter of his goods, but also the moderator and arbiter of the rights and obligations connected to those goods 137 . As a result, you cannot only transfer your goods themselves to somebody else, but also the right to those goods and your obligation to transfer them in due time 138 : 'A promise is like a donation, not of the promised thing itself, however, since it is not present or transferred immediately, but of an obligation which replaces the things itself and is of equal value as the promised thing. This obligation, which is donated and transferred through the acceptance of the other party, is like a substitute or vicar, so to speak, for the thing promised'. The unlimited freedom to enter into all obligations and contracts through promise and contract is thus immediately rooted in an equally liberal conception of private property. Yet that does not mean that all promises should by definition be enforceable as a matter of justice. For the ultimate criterion of obligation should lie with the private lawgiver himself. Created in God's image, man is capable of dominium over the goods of the world and over his will and actions. So the measure of obligation should be the extent to which a private lawgiver wanted to bind himself 139 : 'God left man the freedom to take care of himself, as is it to man's will to bind himself when he wanted. Now actions do not operate beyond the will and the intention of the agents, but in accordance with their will and intention'. As if to underline the fundamental Jesuit belief in genuine freedom of contract, he goes on to add 140 : 'Otherwise man would not be the true and perfect owner (dominus) of his goods, that is, unless he can transfer them when he wants, to whom he wants, and in whatever way he wants, and unless he has the additional capacity to enter into a contractual obligation when he wants and in whatever way he wants'. It would be hard to find a more concise and clear formulation of contractual liberty.
Liberty found -which liberty?
The two movements contained in early modern Jesuit moral and legal thought could be summarized in Isaiah Berlin's terms understood in a wide sense as a subjective turn towards both negative and positive freedom (see Addendum 2). Through the transformation of Romano-canon law, and in the wake of the Salamancan scholastic tradition, the Jesuits consistently elaborated a system of moral philosophy geared towards the liberation of the individual from external obligations in the court of conscience -an evolution described in the first part of this paper. The philosophical view of man as the owner of both his goods and his will entails the possibility, then, for him to engage in freely chosen courses of action and interactions with other people in view of the exchange of goods and services (libertas contractuum). Consistently elevating the individual to the position of a personal legislator able to bind himself towards others through contractual obligation, the Jesuit moral philosophers have formulated a doctrine of contract -the basics of which have been presented in the second part of this paper -that, in turn, might not without reason be said to have left its mark on the legal tradition itself. At any rate, it is striking to note that a host of features usually associated with the so-called liberal and individualist doctrine of contract contained in the French Civil Code are remarkably present also in the 15th and 16th century scholastics', and a fortiori in the Jesuits' vast treatment of contract: its embeddedness in property law, the idea of contract as an act of private legislation, the consensualist principle, etc 
